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LOST at Sea: Why America Should Reject 
the Law of the Sea Treaty

The United Nations Convention on the Law of the Sea — known as UNCLOS or LOST 
(Law of the Sea Treaty) — recently celebrated its 30th anniversary, but has yet to be 
ratified by the U.S. Senate. Many objections to the Treaty are based on arguments of 
national sovereignty. However, there are very sound economic and environmental 
reasons why the U.S. Senate should continue to reject ratification.

The United Nations Convention on the Law of the Sea — known as 
UNCLOS or LOST (Law of the Sea Treaty) — recently celebrated its 
30th anniversary, but has yet to be ratified by the U.S. Senate.1 Originally 
drafted in New York City between 1973 and 1982, the Treaty was 
deemed unacceptable by the Reagan administration. After the fall of the 
Soviet Union, one of the original treaty’s main proponents, a series of 
amendments were proposed to meet American objections. The United 
States signed the amendments, but not the Treaty itself, in 1994. For legal 
purposes, however, the U.S. government regards the Treaty as customary 
international law.

Many objections to the Treaty are based on arguments of national 
sovereignty.2 However, there are very sound economic and environmental 
reasons why the U.S. Senate should continue to reject ratification. 

Internationalization of the Oceans
The fundamental principle of LOST is socialization — or 

“internationalization,” comparable to nationalization of land or industries 
— of the world’s oceans and seas. The development of this principle 
began with Hugo Grotius, whose theory of the “free sea” (mare liberum), 

asserted the right of the Dutch to use the high seas for trade.3  In contrast, 
the English argued that the sea could be appropriated like land, and 
therefore become subject to sovereign jurisdiction (the closed sea or 
mare clausum).4 As maritime trade grew, freedom of the seas won out 
in international law, under a compromise whereby maritime sovereignty 
reached as far as a cannon shot from land (approximately 3 miles). The 
seas further out were free from claims of sovereignty, although Spain and 
some other countries claimed longer reaches.5

The Freedom of the Seas was the second of President Woodrow 
Wilson’s Fourteen Points after World War I. Wilson said:

“Absolute freedom of navigation upon the seas, outside territorial 
waters, alike in peace and in war, except as the seas may be closed 
in whole or in part by international action for the enforcement of 
international covenants.”6
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This claim was rejected by Great 
Britain and other countries. An 
attempt to codify the law of the 
sea in a formally agreed upon limit 
to territorial waters failed at the 
Hague (Netherlands) in 1930, and 
many nations began to claim 12 
mile limits — most notably China, 
India and the Soviet Union. From 
1946 to 1950, four South American 
countries (Argentina, Chile, Ecuador 
and Peru) declared 200 mile limits, 
claiming the need to protect fish 
stocks.

In 1958, Iceland declared a 12 
mile limit, setting off a series of 
“Cod Wars” with Great Britain, 
which included further increases in 
its territorial claims to 50 miles in 
1972 and 200 miles in 1975. Iceland 
ultimately succeeded in putting 
fishing around the island under its 
jurisdiction.

The control of international waters 
became even more complicated 
when countries realized that the 
seabed and its subsoil contained 
significant natural resources, such 
as oil, gas and polymetallic nodules. 
Accordingly, in 1945 President 
Truman issued a proclamation that 
asserted:

“Having concern for the 
urgency of conserving and 
prudently utilizing its natural 
resources, the Government 
of the United States regards 
the natural resources of the 
subsoil and sea bed of the 
continental shelf beneath 
the high seas but contiguous 
to the coasts of the United 
States as appertaining to the 
United States, subject to its 

jurisdiction and control. In 
cases where the continental 
shelf extends to the shores 
of another State, or is shared 
with an adjacent State, the 
boundary shall be determined 
by the United States and 
the State concerned in 
accordance with equitable 
principles. The character 
as high seas of the waters 
above the continental shelf 
and the right to their free and 
unimpeded navigation are in 
no way thus affected.”7

Increasing tension over territorial 
waters, exemplified by the cod 
wars and motivated by the desire to 
regulate a potential “gold rush” for 
subsea resources, led to a succession 
of United Nations conventions on 
the law of the sea. The first, from 
1956-58, led to four treaties that 
generally restated then-current law, 
including Truman’s proclamation, 
but were viewed as unsuccessful. 
A second convention, in 1960, 
fractured along the lines of Cold War 
blocs. A third convention, begun in 
1973, aimed to achieve consensus 
rather than majority approval and 
continued until 1982.

The Common Heritage 
of Mankind

Avoiding the 1950s approach 
of creating separate treaties for 
separate parts of marine law (such 
as the continental shelf, the high 
seas, fishing and mining), the 1982 
agreement combined all those 
treaties under overarching principles. 
By socializing resources, the Treaty 
extended to the exploration and 
exploitation of subsea resources the 

Grotian principle that the high seas 
should be open to all. The Treaty 
Preamble sets out its overall purpose 
[emphasis in all quotations added]: 

“…the area of the seabed and 
ocean floor and the subsoil 
thereof, beyond the limits 
of national jurisdiction, as 
well as its resources, are 
the common heritage of 
mankind, the exploration 
and exploitation of which 
shall be carried out for the 
benefit of mankind as a 
whole, irrespective of the 
geographical location of 
States….”8

The Treaty refers to the seabed 
as the Area. This is the high 
seas or collective zone outside 
the 200-nautical-mile Exclusive 
Economic Zone off the coast of 
every sovereign State. A notion 
integral to the Treaty, repeated in 
Article 136, is that “The Area and its 
resources are the common heritage 
of mankind.”  

In order to protect and govern 
this common heritage, the Treaty 
creates what is in effect a new world 
government — a government of the 
sea. The Treaty sets up a governing 
organization called the International 
Seabed Authority (the Authority), 
to allocate permits to explore and/
or exploit the seabed. This provision 
has remained the sticking point for 
the United States, which signed 
an Agreement on the Convention 
in 1994, but has not yet signed or 
ratified the Convention itself.

The Economics of LOST
The United States’ primary 

objection to LOST was Part XI, 



3

which governs the Area and sets 
up the seabed Authority. In order 
to understand the objection, it is 
important to understand how the 
Authority works.

The Authority is governed by 
an Assembly, in which all member 
states are represented, and a Council, 

consisting of 36 members elected 
from the Assembly according to 
a formula designed to balance 
the interests of the states that 
would engage in exploration and 
exploitation of resources and states 
that produce such resources on land.9 

States and/or their sponsored 
contractors must pay the 
Authority to survey, build on or 
excavate any resource beyond 
their Exclusive Economic Zone. 
The Treaty states, “The coastal 
State shall make payments or 
contributions in kind in respect 
of the exploitation of the non-
living resources of the continental 
shelf beyond 200 nautical miles10 
Over time, countries will pay an 
increasing amount for the privilege 
of exploiting seabed resources: 
“Payments and contributions 
… after the first five years of 
production…shall be 1 per cent of 
the value or volume… [and] shall 
increase by 1 per cent… until the 
twelfth year.”11 Developing countries 
are exempt from these payments 
until they become net exporters of 
the resource concerned.12 Payments 
collected by the Authority are to 
be redistributed “equitably” among 
nations, “…taking into account the 
interests and needs of developing 
States.”13 

The Authority’s powers are 

predicated on the belief that it can 
manage the global economy and 
create worldwide growth through 
production and price controls. For 
example, the Treaty speaks of the 
“…increased availability of the 
minerals derived from the Area as 
needed in conjunction with minerals 
derived from other sources, to 
ensure supplies to consumers of 
such minerals.”14 It calls for “…the 
promotion of just and stable prices 
remunerative to producers and fair 
to consumers for minerals derived 
both from the Area and from other 
sources, and the promotion of long-
term equilibrium between supply 
and demand.”15  This could include 
price controls for  “…the protection 
of developing countries from 
adverse effects on their economies 
or on their export earnings resulting 
from a reduction in the price of an 
affected mineral, or in the volume 
of exports of that mineral, to the 
extent that such reduction is caused 
by activities in the Area.”16  The 
Treaty would allow the Authority 
to inject itself into any negotiations 
among signatory countries, stating 
that “The Authority shall have 
the right to participate in any 
commodity conference dealing with 
those commodities and in which 
all interested parties including 
both producers and consumers 
participate.”17  The exercise of the 
Authority’s powers are guided by an 
Economic Planning Commission, 
consisting of 15 representatives 
nominated by member states18

Finally, the Authority has the 
power to set up the Enterprise 
— an international version of a 
nationalized industry — for the 

purpose of direct exploration 
and exploitation of resources 
by the Authority. As the Treaty 
states,  “The Enterprise shall 
be the organ of the Authority 
which shall carry out activities 
in the Area directly, pursuant to 
article 153, paragraph 2(a), as well 
as the transporting, processing and 
marketing of minerals recovered 
from the Area.”19

Some of these provisions 
have been qualified by the 1994 
agreement on implementation, but 
they all remain part of the text of the 
convention.

The Economic Case 
Against the Authority

Anyone familiar with free market 
principles will quickly recognize the 
economic issues involved. When this 
Orwellian Authority was originally 
conceived, the Soviet Union still 
provided what many thought was a 
viable model of economic control. 
Even in the West, many of the initial 
Treaty drafters came from states that 
had nationalized many industries. 
These industries were politically 
directed according to economic 
plans. The Authority is clearly an 
expression of this way of thinking.

Yet, one after another command 
and control economies collapsed in 
the 1980s and 1990s. There were 
three principal reasons for this 
collapse. The first is ineffectiveness. 
Command and control regimes are 
often more interested in the rules 
than the effect of the rules, and 
in proclaiming judgments rather 
than enforcing them. This means 
that parties who find the rules 
inconvenient simply ignore them. At 
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the national level, this leads to black 
markets. At the international level it 
leads to ineffective treaties. Second, 
centralized economic planning 
breeds inefficiency, most often seen 
in the misallocation of resources. All 
the economic planning committees 
manned by all the professors in the 
world cannot overcome the fact that 
they suffer from what economist 
Friedrich Hayek called “the fatal 
conceit.” They cannot know more 
than the distributed intelligence 
of markets how to better allocate 
resources. Finally, the ability to pick 
winners and losers in the allocation 
game means that efforts will be 
made to tip the scales in favor of one 
nation or another. At best, this leads 
to extensive lobbying; at worst, it 
leads to corruption. 

The Treaty Is Ineffective. 
The Treaty’s ineffectiveness was 
exemplified by events in the South 
China Sea in September 2012. 
China deployed six surveillance 
ships in response to the Japanese 
government’s attempt to buy the 
disputed Senkaku islands (which 
the Chinese call the Daioyus) from 
their current owner, a wealthy 
Japanese family.20 Both countries 
are signatories to LOST, which was 
supposed to settle disputes over 
maritime boundaries by creating the 
International Tribunal for the Law of 
the Sea. 

The Tribunal has so far largely 
failed to settle such disputes. The 
Senkaku/Daioyus dispute is not 
the first case brought before the 
Tribunal, whose approach seems 
to be to let countries talk among 
themselves until they reach a 
solution. The court established 

to settle disputes has repeatedly 
abdicated its responsibility, while 
continuing to claim jurisdiction. 
Frustration with this process has 
led at least one party to return to 
gunboat diplomacy. Despite filing 
a lawsuit with the Tribunal, China 
appears to be dissatisfied with a 
legalistic approach. China Ministry 
of Foreign Affairs Spokesperson 
Hong Lei stated, “Isn’t it a weird 
thing in international affairs to 
submit a sovereign country’s 
territory to international arbitration? 
What a chaos the world will be in if 
this happens?”21

Virtually all the cases thus 
far have involved impounding 
fishing vessels, but the Tribunal 
has not actually finally settled any 
serious international dispute; thus, 
regardless of the merits of the case, 
China’s frustration is not surprising. 
Where it has acted, the Tribunal has 
essentially told the parties to sort the 
issues out amongst themselves — as 
in the Southern Bluefin Tuna case 
examined below.

The Tribunal did decide one case, 
between Bangladesh and Myanmar, 
but that suit only arose due to 
confusion over the application of 
the Treaty in the first place, leading 
Eric Posner, the Kirkland and Ellis 
Professor of Law at the University 
of Chicago, and John Yoo, Professor 
of Law at the University of 
California Berkeley, to conclude:

“Early indicators suggest 
that the ITLOS will not be 
an effective international 
Tribunal... Because of the 
independence of the tribunal, 
states have little influence 

over how it resolves disputes. 
They cannot expect outcomes 
that are satisfactory to 
both parties, and thus they 
cannot expect widespread 
compliance. If compliance 
is likely to be weak, there 
is little point in using the 
Tribunal in the first place.”22

Another source of the Tribunal’s 
ineffectiveness arises from its very 
constitution. As Cato Institute Senior 
Fellow Doug Bandow points out:

“The new International 
Tribunal for the Law of the 
Sea is supposed to offer 
dispassionate adjudication 
of disputes. Yet membership 
is decided by quota: Each 
“geographical group” 
is to have at least three 
representatives. In its early 
days the Tribunal served 
as a dumping ground for 
frustrated LOST politicos 
such as Cameroon’s Paul 
Engo and Tanzania’s Joseph 
Warioba, both of whom 
once had hoped to become 
the Authority’s Secretary-
General.”23 

Ineffectiveness has an economic 
cost. States and companies will 
defer investment in disputed areas, 
as there is little hope for speedy 
resolution. Thus, as cases remain 
tied up in costly legal knots, areas 
become off-limits for development, 
and all economic benefit is lost.

The Treaty Misallocates 
Resources. More seriously, the 
Treaty is responsible for a significant 
misallocation of resources when it 
comes to the Authority’s powers. 
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Indeed, almost all deep sea mining 
performed under its jurisdiction by 
companies from industrialized states 
will happen at a loss. Industrialized 
state governments are required to 
levy fees and royalties to subsidize 
both the Enterprise and the activities 
of developing states. Setting  fees 
relies on two provisions, outlined 
in Annex 8 to the Agreement, that 
amends to the Treaty. The provisions 
are vague, which creates significant 
cost and uncertainty:

“(a)  The system of payments 
to the Authority shall be fair 
both to the contractor and 
to the Authority and shall 
provide adequate means of 
determining compliance 
by the contractor with such 
system;

(b)  The rates of payments 
under the system shall be 
within the range of those 
prevailing in respect of 
land-based mining of the 
same or similar minerals in 
order to avoid giving deep 
seabed miners an artificial 
competitive advantage 
or imposing on them a 
competitive disadvantage;”

These provisions essentially force 
a contracting company to pay more 
than it would otherwise in order to 
be fair to the Authority. Because 
seabed mining is more expensive 
than land-based mining, paying for 
the privilege at the same rates as 
land-based mining adds a second 
layer of competitive disadvantage, 
despite what the Annex text 
purports. In all probability, these 
extra fees mean that any mining 

activities will take place at a loss, 
arguably the reason why progress 
in subsea mining has not met 
expectations when the Treaty was 
drafted.

Because the Treaty misallocates 
resources, seabed mining has 
been deferred, resulting in more 
mining on land. Land-based mining 
operations are very happy with 
this arrangement, and are even 
represented in their own chamber of 
the Council. 24

The net result: an institutionalized 
subsidy to land-based mining 
operations from the very existence 
of the Treaty, because the Treaty 
deters effective seabed competition.

The Treaty Institutionalizes 
Corruption. Misallocation of 
resources merges with the third 
element of command and control 
systems in the Treaty: corruption. 
In most cases, corruption is illegal 
and behind the scenes — a bribe 
here, a payoff there. In the case of 
LOST, however, the corruption is 
institutionalized. From the very 
beginning, LOST was designed 
as a payoff to the Group of 77 
nonindustrialized states. As Doug 
Bandow notes:

“There never was any 
need to tie seabed mining 
to navigation, exclusive 
economic zones, and the 
other maritime provisions. 
Doing so enabled the Group 
of 77 to demand a payoff for 
accepting maritime freedoms 
that were already widely 
accepted. Seabed mining 
requires no international 
bureaucracy, but simply 

a system for recording 
seabed claims and resolving 
conflicts. The environmental 
impact of mining can be 
addressed through a separate 
convention among states 
whose citizens or companies 
participate in mining.”25  

The 1994 revisions were supposed 
to lessen the redistribution inherent 
in the original Treaty, but Section 
7 of the Annex sets up a fund that 
takes “into particular consideration” 
not just developing states but 
“peoples who have not attained 
full independence or other self-
governing status.” This Treaty 
provision was clearly intended to 
help the Palestinian Liberation 
Organization, which had not yet 
achieved governmental status with 
the Palestinian Authority, but the 
provision could clearly be used to 
fund other separatist and/or terrorist 
groups. Because LOST operates 
under consensus, a government 
could object to such funding as 
long as it has a seat on the Finance 
Committee, but as Bandow suggests, 
“the LOST regime would be so 
politicized that a ‘no’ vote may have 
to be traded away some day to win 
other battles.”26  

Indeed, most of the votes relating 
to the Authority so far have been 
politicized, with candidates for 
Authority committees “persuaded” 
to withdraw. The payoffs and 
backroom dealing inherent in the 
structure of the Authority create 
other of economic costs. First, the 
formal cost. If the United States 
joins, it will be required to provide 
25 percent of the Authority’s budget 
until the Authority has a large 
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enough independent revenue stream 
to finance itself. 

There are also the costs from the 
redistribution of payments from 
the Authority to governments of 
developing countries. Many of these 
governments are less than savory, 
and traditional aid funds or revenues 
from existing natural resources are 
already being channeled into the 
pockets of the governing class and 
used to keep them in power. An 
additional revenue stream from the 
Authority would further cement their 
positions and worsen the condition 
of their peoples, further suppressing 
global growth. Add to this the 
aforementioned risk of allocating 
funds to separatist or terrorist 
organizations, which could turn the 
Authority into a backdoor source 
of funding for the arms trade. Thus, 
if the Authority works in the way it 
is constituted, it would represent a 
perverse cost to the poorest people 
in the world.

Thankfully, the deterrent effect the 
Authority has had on seabed mining 
has thus far limited its operations, 
due to financial constraints:

 ■ Of the 163 countries who ratified 
the Treaty, 44 nations were behind 
in their payments to the Authority 
as of June 2011,27 and in 2007-
2008 alone arrears reached over 
€3 million.28 

 ■ Furthermore, only 12 contracts 
have so far been signed with the 
Authority, mostly from academic 
research organizations and/or 
centralized states.29 
Despite the fact that the Treaty 

has been in force for 18 years of 
its 30 year existence, it has little to 

show for itself. The reticence of the 
United States to join LOST cannot 
be blamed for this lack of activity. 
The mere existence of the Authority 
has clearly had a significant 
deterrent effect on the exploration 
and exploitation of subsea resources 
by its member states.

Answering the Economic 
Arguments for the Treaty
There are two main economic 

arguments advanced in favor of the 
United States joining LOST. The 
first is that uncertainty is preventing 
the United States from developing 
natural resources, particularly in the 
Arctic. The second, newer argument 
is that LOST would encourage 
the development of resources by 
instituting a sound property rights 
regime in the seabed of the high 
seas. Neither of these arguments has 
merit. 

Can Resources Be Developed 
without LOST? The first argument 
— that LOST will advance the 
development of the seabed — is 
outlined in a letter from the U.S. 
Chamber of Commerce, sent to the 
U.S. Senate in July 2012:

“America’s extended 
continental shelf, which in 
some areas extends hundreds 
of miles beyond U.S. 
territorial waters, contains 
abundant oil and natural gas 
reserves that can provide 
reliable, affordable energy 
to America’s homes and 
factories for decades to come 
— but only if the Senate 
acts to approve Law of the 
Sea. Likewise, by joining the 
Convention, U.S. companies 

would gain exclusive access 
to abundant rare earth mineral 
resources that are essential 
to high-tech manufacturing. 
China currently controls 90 
percent of the world supply 
of rare earth minerals. Law of 
the Sea represents America’s 
best opportunity to take 
control of its own resource 
destiny. No U.S. company 
will make the multi-billion-
dollar investments required 
to recover these resources 
without the legal certainty 
the Convention provides.”30

This argument is demonstrably 
false. U.S. companies are already 
successfully investing in an area 
of the extended continental shelf 
— the “western gap” in the Gulf 
of Mexico.31 There are two areas 
of submerged continental shelf in 
the Gulf, outside the Exclusive 
Economic Zones of both the United 
States and Mexico, known as the 
Western Gap and the Eastern Gap. 
The Eastern Gap shares a nautical 
boundary with Cuba, and its precise 
boundaries have not been negotiated. 
The boundaries of the Western Gap, 
however, were defined by a treaty 
signed with Mexico in June 2000.

This bilateral treaty has allowed 
both nations to proceed with 
confidence in developing the extended 
continental shelf in the Western Gap. 
No objections have been raised to the 
bilateral treaty and none are expected. 
As a result, the U.S. Bureau of 
Ocean Energy Management has sold 
development rights in the Western 
Gap in several auctions since the 
treaty was ratified in 2001.
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Clearly, companies are willing 
to make multimillion dollar 
investments to recover resources 
even “without the legal certainty 
the Convention provides,” as the 
U.S. Chamber put it.

What of the Arctic? A 2011 
Bloomberg BusinessWeek editorial 
argued:

“The U.S. continental shelf 
off Alaska extends more than 
600 miles into the Arctic 
Ocean. American companies 
have been reluctant to invest 
in exploiting this underwater 
terrain, which contains vast 
untapped reserves of oil and 
natural gas. That’s because 
the U.S., as a nonparticipant 
in the sea convention, has 
no standing to defend its 
ownership of any treasures 
that are found there.”32  

Yet this is exactly the same case 
as in the Gulf of Mexico. Only 
three nations contest the ownership 
of resources in the extended North 
American continental shelf in the 
Arctic: the United States, Canada 
and Russia. American relations 
with Canada are friendly; therefore, 
a United States-Mexico-style 
treaty with Canada demarcating 
appropriate lines north of Alaska 
should be relatively easy to achieve. 
Russia might be perceived as a more 
intractable problem; but a 1990 
treaty between the United States 
and the Soviet Union defines the 
maritime boundary between the two 
powers.33

Under the Treaty, Russia has 
claimed vast areas beneath the 
Arctic Ocean, but these claims in no 

way infringe upon the 1990 Treaty. 
Actually, they are a challenge to 
Canada rather than the United States. 
South of the Arctic Ocean, the treaty 
line protects U.S. claims to large 
areas of extended continental shelf 
in the Bering Sea and in the Pacific 
Ocean southwest of the Alaskan 
Aleutian Islands. Accordingly, there 
is no barrier (barring the low one 
of a necessity to negotiate a treaty 
with Canada) to the United States 
developing the extended continental 
shelf in the Arctic and its environs in 
the same way it has in the Western 
Gap.

As for the ability to develop deep 
sea resources, the United States 
has a clear position, as close to the 
Grotian and Wilsonian ideals of the 
free sea as one can get: “Like the 
fish of the high seas the minerals 
of the deep seabed are open to 
anyone to take.”34 This principle is 
also embodied in the Deep Seabed 
Hard Mineral Resources Act of 
1980, which guarantees the right 
of U.S. citizens and corporations to 
explore and develop such resources 
regardless of whether the United 
States accedes to the Treaty.

Does LOST Institute Property 
Rights? Like the fish of the sea, 
open access to deep sea minerals 
could produce what economists 
term a “tragedy of the commons.”35 
Free access to a resource usually 
means that the first person to get 
to the resource takes as much of 
it as he can, without regard to the 
sustainability or preservation of the 
resource. In the fishing industry, free 
access has led to overfishing and the 
collapse of fish stocks in the high 
seas— a problem exacerbated by 

the subsidies some countries give to 
their deep sea fleets. With minerals, 
this access could lead to rapid 
depletion of the resources.

Therefore, some Treaty advocates, 
most notably the Institute for 
Liberty, have argued that ratification 
is necessary to provide a stable 
regime of property rights. The 
Institute’s President, Andrew 
Langer, reasons:

“[Peruvian economist 
Hernando] DeSoto talks 
about the importance 
of “clearing title” in 
his research. He writes 
quite favorably about the 
settlement of the American 
West, in which territory 
acquired by the United States 
was parceled out by the 
federal government, who in 
turn, cleared title to those 
parcels in order to secure 
settlement. And while the 
state governments could 
have done this themselves 
when they transformed 
from territories to states, 
they decided to send that 
title clearing and parceling 
responsibility to the federal 
government. Had they not, 
chaos would have ensued, 
and the West would not have 
been settled.

“That is, in essence, what the 
Law of the Sea Treaty does. 
It puts the responsibility for 
clearing title and parceling 
out the commons in the hands 
of the International Seabed 
Authority, allowing for a 
strong framework of property 
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rights to give interested 
parties the certainty to make 
their investments.”36 

While superficially attractive, 
the argument does not stand up 
to scrutiny. The Authority does 
not provide property rights in any 
recognizable sense of the term.

As economists Bruce Yandle 
and Andrew Morriss have pointed 
out, a genuine property right has 
three characteristics: It is capable 
of being defined, and of being 
defended, and is alienable — it 
can be transferred to another.37 
While the contracts awarded by the 
Authority are certainly definable, 
in certain circumstances they can 
be abrogated by the Authority 
without compensation. The 
Authority also has discretion over 
transfers of mining rights. While the 
Authority is supposedly prohibited 
from unreasonable prohibition of 
transfers, the bureaucratic nature 
of the Authority might very well 
mean that this rule is not followed 
in practice. No property right exists 
if it can be abrogated or transfer can 
be stopped. This is not surprising, 
given the genesis of the Treaty 
in the command-and-control era. 
Many of the drafting parties had no 
appreciable property rights, and the 
1994 revisions do not significantly 
address this point.

It is an odd sort of property right 
that allows another party the right to 
take half for itself. That is the import 
of the “site banking” provision of 
the Treaty:

“Each application, other 
than those submitted by 
the Enterprise or by any 

other entities for reserved 
areas, shall cover a total 
area…sufficiently large 
and of sufficient estimated 
commercial value to allow 
two mining operations... 
Without prejudice to the 
powers of the Authority 
pursuant to article 17 of 
this Annex, the data to 
be submitted concerning 
polymetallic nodules shall 
relate to mapping, sampling, 
the abundance of nodules, 
and their metal content. 
Within 45 days of receiving 
such data, the Authority 
shall designate which part 
is to be reserved solely for 
the conduct of activities by 
the Authority through the 
Enterprise or in association 
with developing States. The 
area designated shall become 
a reserved area as soon as the 
plan of work for the non-
reserved area is approved and 
the contract is signed.”38

Thus, although the property right 
is defined, it is defined only on the 
Authority’s collectivist terms.

The development of deep sea 
mining technologies provides 
another approach to property rights 
that does not depend on a massive 
bureaucracy. Under the doctrine of 
property rights first developed by 
John Locke, a resource becomes a 
person’s property once he has mixed 
his labor with it. While difficult to 
apply to fish stocks (although not 
impossible, as New Zealand has 
shown), the principle should be 
easier to apply to deep sea mining.39 
The presence of work sites is 

itself a marker — a claim— to a 
property right. Those rights could 
conceivably be defended under U.S. 
law, such as the aforementioned  
Deep Seabed Hard Mineral 
Resources Act, without any need for 
an international regime. This would 
provide for DeSoto-style titling 
much more effectively than LOST.

Regarding LOST as an acceptable 
property rights model suggests that 
similar measures could be used to 
internationalize rather than privatize 
development of extraterrestrial 
bodies, such as the Moon. As such, it 
is an alarming precedent.

Moreover, the Treaty is 
significantly hostile to property 
rights in another sphere: 
intellectual property. The initial 
Treaty envisaged a regime in 
which contracting parties would 
be mandated to transfer mining 
technology to developing world 
states: 

 “[1b]  [The Authority shall] 
“promote and encourage 
the transfer to developing 
States of such technology and 
scientific knowledge.”

[2] “To this end the Authority 
and States Parties shall 
cooperate in promoting the 
transfer of technology and 
scientific knowledge relating 
to activities in the Area so 
that the Enterprise and all 
States Parties may benefit 
therefrom. In particular they 
shall initiate and promote:”

[a] “programmes for the 
transfer of technology 
to the Enterprise and to 
developing States with 
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regard to activities in the 
Area, including, inter alia, 
facilitating the access 
of the Enterprise and of 
developing States to the 
relevant technology, under 
fair and reasonable terms and 
conditions;”

[b] “measures directed 
towards the advancement 
of the technology of the 
Enterprise and the domestic 
technology of developing 
States, particularly by 
providing opportunities to 
personnel from the Enterprise 
and from developing States 
for training in marine science 
and technology and for their 
full participation in activities 
in the Area.”40

“States shall, directly 
or through competent 
international organizations:”

[a] “promote programmes 
of scientific, educational, 
technical and other assistance 
to developing States for the 
protection and preservation 
of the marine environment 
and the prevention, reduction 
and control of marine 
pollution. Such assistance 
shall include, inter alia:”

[i] “training of their scientific 
and technical personnel;”

[ii] “facilitating their 
participation in relevant 
international programmes;”

[iii] “supplying them with 
necessary equipment and 
facilities;”

[iv] “enhancing their 

capacity to manufacture such 
equipment;”

[v] “advice on and 
developing facilities for 
research, monitoring, 
educational and other 
programmes;”41

“Developing States shall, for 
the purposes of prevention, 
reduction and control of 
pollution of the marine 
environment or minimization 
of its effects, be granted 
preference by international 
organizations in:”

[a]”the allocation of 
appropriate funds and 
technical assistance.”42

The problem of intellectual 
property protections was supposedly 
solved in the 1994 agreement, but 
it is vague, and the Authority’s 
latent powers remain to make it 
a continuing issue. Sponsoring 
states are still required to facilitate 
technology transfer “if the Enterprise 
or developing states are unable to 
obtain” the advanced equipment 
commercially. Thus, if a contractor 
develops a breakthrough mining 
technology, it will be compelled to 
sell it commercially to rivals or face 
the prospect of giving it away to 
the Enterprise (a direct competitor) 
and developing states. Neither of 
these options will be attractive 
to an entrepreneurial company, 
thereby further deterring investment 
in deep sea mining Research and 
Development. (Defense technology 
transfers are also a concern, but 
beyond the scope of this study.)

Arguably, the Treaty is hostile 
to the development of deep sea 

property rights. One final point 
should make this clear. Some, such 
as former Malaysian Prime Minister 
Mahathir Min Mohammad, have 
used the “common heritage of 
mankind” principle to assert that “all 
the unclaimed wealth of this earth” 
is collectively owned by all the 
nations of the earth.43 Nothing could 
be more hostile to the idea of future 
private property and wealth than that 
statement.

Summary:  The Economic Case 
Against LOST. The economic case 
against LOST can be summarized as 
follows. The Treaty:

 ■ Utilizes a failed economic model 
to govern the ocean floors.

 ■ Provides an ineffective means for 
resolution of disputes.

 ■ Forces contractors to subsidize 
the Authority and other parties, 
almost certainly ensuring 
contractors will operate at a loss.

 ■ Is structured so as to provide a 
revenue stream for developing 
states and others.

 ■ By subsidizing harmful regimes, 
it may decrease global welfare.

 ■ Fails to provide certainty for 
U.S. developers on the extended 
continental shelf.

 ■ Fails to provide meaningful 
property rights.

 ■ Requires technology transfer 
that suppresses research and 
development; and, therefore, has 
deterred the development of the 
ocean floors.
There is no economic case for 

the United States to ratify LOST; 
indeed, there is a substantial 
economic case for its global 
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repudiation.

The Environmental Effects 
of LOST

The Treaty is supposedly designed 
to protect the environment, but like 
most such measures, its adoption 
by the United States would open 
it up to endless pressure from 
the international environmental 
movement that would likely result 
in substantial costs to land-based 
extractive industries. Furthermore, 
the International Tribunal has 
embraced an approach that has 
significant implications for future 
development of marine resources.

Anti-Pollution Measures. The 
environmental dangers of the treaty 
are contained in Part XII, most 
significantly:

[3] “The measures taken 
pursuant to this Part shall 
deal with all sources of 
pollution of the marine 
environment. These measures 
shall include, inter alia, those 
designed to minimize to the 
fullest possible extent:”

[a] “the release of toxic, 
harmful or noxious 
substances, especially those 
which are persistent, from 
land-based sources, from or 
through the atmosphere or by 
dumping…”44

Those who are concerned that 
the marine environment is being 
damaged by pollution could put 
their case before the Tribunal, but 
the obligations of Part XII would 
have a special effect on the United 
States, where citizens may sue to 
ensure the government follows its 

laws. Under the U.S. Constitution, 
international treaties have the force 
of law. Ratifying LOST would 
therefore enable environmental 
groups to sue to ensure the release 
of toxic substances is minimized “to 
the fullest possible extent” if there is 
a chance the material will enter the 
marine environment.

Consider: The nation’s coal-
fired power plants release mercury 
into the atmosphere. Some of this 
mercury consolidates in rivers, 
and eventually reaches the ocean. 
As a result, fish that swim in the 
ocean have slightly higher levels 
of mercury in their systems. Sharks 
that eat these fish have even higher 
mercury concentrations. The concern 
that pregnant mothers who eat shark 
meat are damaging the cognitive 
development of their unborn 
children has led environmentalists to 
demand that the U.S. Environmental 
Protection Agency issue regulations 
to reduce the risk to unborn children.

However, consider what the 
Treaty text implies. There is no 
requirement to prove that the 
emissions actually cause significant 
harm. If the substance emitted is 
“harmful” to any degree, states 
are simply required to minimize 
emissions “to the fullest possible 
extent.” To all practical purposes, 
taking the Treaty at its word would 
require the closure of most if not all 
coal-fired electricity generation in 
the United States.

This kind of activism has not 
taken place in any of the other 
signatory states, likely because 
they offer fewer opportunities for 
concerned citizens to require  their 

governments to follow the spirit and 
word of the Treaty. In the United 
States, however, environmental 
groups would probably sue the day 
after formal ratification, and the 
courts would be unlikely to throw 
out their challenges.

Global Warming. Mercury 
is just the tip of the iceberg. The 
Environmental Protection Agency 
has made a determination that 
carbon dioxide is harmful to human 
health, and some scientists have 
claimed that the substance has 
been accumulating in the oceans, 
leading to rising acidity and harm 
to marine life, such as shellfish. 

45 Thus, environmentalists would 
likely sue to ban any emission of 
carbon dioxide beyond the natural 
carbon cycle. In practice, that would 
mean the end of fossil fuels in the 
United States. Oil and natural gas 
also emit large amounts of carbon 
dioxide into the atmosphere every 
day. While minimizing their use 
“to the fullest possible extent” 
may not be practical, and would 
be extraordinarily expensive, it is 
possible. Wind, geothermal and 
solar power would become the only 
means of generating electricity 
(nuclear energy would be unlikely 
to survive a LOST challenge), 
and electric cars would become 
mandatory. The courts would 
probably set a deadline for the 
conversion, so as not to destroy the 
economy overnight, but the cost of 
such a conversion would cripple 
America for generations, especially 
if other nations continue to use fossil 
fuel, as they almost certainly will.

Of course, when the Treaty was 
negotiated, and even when the 
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amendments were agreed to in 
1994, global warming was not the 
major international concern it is 
today. Therefore, major emitters of 
carbon dioxide, such as the United 
States, China and other rapidly 
industrializing states, might attempt 
to revise the Treaty to exclude 
carbon dioxide (and potentially 
other greenhouse gases) from Article 
194. However, amending the Treaty 
is extremely difficult, requiring 
half the parties to first agree to 
consider an amendment, followed 
by a convention that would decide 
on the amendment by consensus. 
Furthermore, the parties to the 
Treaty are primarily developing 
nations that continue to express 
significant objections to the emission 
of carbon dioxide by industrialized 
nations. There is a simplified 
amendment procedure, but if a 
single state objects the process is 
derailed. Thus, amendment offers no 
hope to save America from this or 
any other aspect of the Treaty.

It might also be argued that 
Article 194 is tempered by Article 
207 (Pollution from Land-based 
Sources), which states:

1. States shall adopt laws and 
regulations to prevent, reduce 
and control pollution of the 
marine environment from land-
based sources, including rivers, 
estuaries, pipelines and outfall 
structures, taking into account 
internationally agreed rules, 
standards and recommended 
practices and procedures. 

2. States shall take other measures 
as may be necessary to prevent, 
reduce and control such 

pollution.

3. States shall endeavor to 
harmonize their policies in this 
connection at the appropriate 
regional level.

4. States, acting especially 
through competent 
international organizations or 
diplomatic conference, shall 
endeavor to establish global 
and regional rules, standards 
and recommended practices 
and procedures to prevent, 
reduce and control pollution of 
the marine environment from 
land-based sources, taking 
into account characteristic 
regional features, the economic 
capacity of developing States 
and their need for economic 
development. Such rules, 
standards and recommended 
practices and procedures shall 
be re-examined from time to 
time as necessary.

5. Laws, regulations, measures, 
rules, standards and 
recommended practices and 
procedures referred to in 
paragraphs 1, 2 and 4 shall 
include those designed to 
minimize, to the fullest extent 
possible, the release of toxic, 
harmful or noxious substances, 
especially those which are 
persistent, into the marine 
environment.

But, as section 2 above makes 
clear, the idea that states should 
adopt laws to “prevent, reduce and 
control” harmful substances in no 
way reduces the burden to minimize 
their release “to the fullest possible 
extent.” In fact, Article 207 increases 

the burden by requiring the United 
States to pass laws and regulations to 
achieve these ends and to enter into 
further treaties at both the regional 
and global level to reduce emissions, 
while giving developing states a 
pass on the same requirement. Thus, 
accession to the Treaty would mean 
a significant increase in the amount 
of environmental law in the United 
States.

The Treaty would also 
significantly reduce the United 
States’ discretion in applying laws. 
America’s constitutional system 
gives its courts significant powers 
of judicial review. In the area of 
international rules on environmental 
pollution, however, accession to 
LOST would delegate those powers 
to the Tribunal or a similar court. 
That is the missed meaning of 
Article 213, on enforcement with 
respect to pollution from land-based 
sources:

“States shall enforce their 
laws and regulations adopted 
in accordance with article 
207 and shall adopt laws 
and regulations and take 
other measures necessary 
to implement applicable 
international rules and 
standards established through 
competent international 
organizations or diplomatic 
conference to prevent, reduce 
and control pollution of the 
marine environment from 
land-based sources.”

As Christopher C. Horner, 
attorney and senior fellow with the 
Competitive Enterprise Institute, 
has noted, “That is a power grab 
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not even the Kyoto Treaty dared 
attempt. The United States rejects 
Kyoto; why would we join Kyoto 
with a court?”46

Recognizing that the combined 
import of these sections is, as 
Horner suggests, a deal-breaker for 
most Americans and especially their 
legislators, Treaty supporters have 
argued that the text does not mean 
what it says. One of the leading 
academic supporters of LOST 
ratification, Bernard H. Oxman, a 
University of Miami law professor 
(and a leading candidate for U.S. 
nomination to the Tribunal), said 
in a Senate hearing that Article 
213 was merely “hortatory” and, 
“It is not possible as I see it for 
us to violate that provision.”47 In 
response, Senator David Vitter (R-
La.) asked:48 “If it is not possible 
for an individual state to violate the 
provision, why is it in the treaty?” 
Oxman replied that the provision 
was designed “to encourage states 
to deal with the question nationally 
and internationally but does not tell 
them precisely what to do.” Vitter 
countered: “It seems odd to put a 
feel-good provision like that with the 
title, ‘Enforcement with respect to 
pollution from land-based sources,’ 
because this treaty does have 
enforcement mechanisms.” 

Indeed, many environmentalists 
have great hope that the Treaty 
will actually provide a “Kyoto 
with a court.” William Burns, 
director of the Energy Policy & 
Climate program at Johns Hopkins 
University, wrote an extensive 
article in 2007 examining how the 
various provisions of LOST could 
be used to force the United States 

to take action to reduce greenhouse 
gas emissions.49 In it, he calls the 
Treaty a “promising instrument 
through which such action might be 
taken, given its broad definition of 
pollution to the marine environment 
and the dispute resolution 
mechanisms contained within its 
provisions” and notes that “litigation 
[over climate] is unavoidable.”

Therefore, U.S. accession to 
LOST would surely be followed 
immediately by concerted efforts 
at national and international levels 
to use the Treaty to force drastic 
emissions reductions by the United 
States.

It should also be noted that 
ratification of the Treaty would 
mark a significant departure from 
the traditional U.S. attitude toward 
international enforcement treaties. 
As international law expert Jeremy 
Rabkin of George Mason University 
noted:

“[I]t is one thing to agree 
to a common standard and 
another thing to be bound 
by the decisions of an 
ongoing regulatory council 
in which the United States 
can be easily outvoted. 
It is one thing to agree to 
submit particular disputes to 
international arbitration, with 
the consent of both parties. 
It is entirely another thing to 
establish an ongoing court, 
with mandatory jurisdiction 
over important matters and 
an open-ended claim to 
“advise” on the law apart 
from particular disputes. It 
is something else again to 
embrace a court that, being 

permanent, may be prey to 
all the temptations of judicial 
activism, to extending its 
authority by enlarging its 
jurisdiction and winning 
popularity by playing 
favorites in its judgments… 
The U.N. Convention on 
the Law of the Sea is not 
simply a bad deal for the 
United States. It is a very bad 
precedent.”50

Precautionary Principle. 
Another environmental aspect 
of LOST is its embrace of 
the precautionary principle in 
the Tribunal’s decisions. The 
United Nations established the 
precautionary principle in Principle 
15 of the Rio Declaration, which 
reads “Where there are threats of 
serious or irreversible damage, lack 
of full scientific certainty shall not 
be used as a reason for postponing 
cost-effective measures to prevent 
environmental degradation.”51

The precautionary principle has 
been adopted wholesale in many 
regulations, particularly in the 
European Union, aimed at banning 
or restricting activities when there 
has been an allegation of potential 
harm. It has been used, for instance, 
to restrict the use of genetically-
modified organisms based on 
thus far unsubstantiated fears of 
harm to humanity, wildlife, or the 
environment generally. As Henry I. 
Miller, the Robert Wesson Fellow 
in Scientific Philosophy and Public 
Policy at the Hoover Institution and 
Gregory Conko, senior fellow with 
the Competitive Enterprise Institute, 
have noted: 
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“Application of the 
precautionary principle has 
already elicited unscientific, 
discriminatory policies that 
inflate the costs of research, 
inhibit the development 
of new products, divert 
and waste resources, and 
restrict consumer choice. 
The excessive and wrong-
headed regulation of 
the new biotechnology 
is one particularly 
egregious example. 
Further encroachment of 
precautionary regulation 
into other areas of domestic 
and international health and 
safety standards will create 
a kind of “open sesame” that 
government officials could 
invoke whenever they wish 
arbitrarily to introduce new 
barriers to trade, or simply to 
yield disingenuously to the 
demands of antitechnology 
activists.”52

It would therefore be disturbing to 
see precautionary thinking permeate 
the operation and application of the 
Treaty, given the potential effects on 
trade, innovation, and the economy 
at large. Yet that is precisely what 
has happened. In the Southern 
Bluefin Tuna Case (Australia and 
New Zealand v. Japan) on the 
over-fishing of Bluefin tuna, the 
Tribunal implicitly referred to the 
precautionary principle in its verdict, 
which  generally instructed the 
parties to sort the matter out among 
themselves:

“Considering that, although 
the Tribunal cannot 
conclusively assess the 

scientific evidence presented 
by the parties, it finds that 
measures should be taken as a 
matter of urgency to preserve 
the rights of the parties and 
to avert further deterioration 
of the southern Bluefin tuna 
stock.”53

As Alana Rubin of the Michigan 
State University’s Animal Legal and 
Historical Center points out, this 
paragraph, “...further supported by 
paragraphs 77 and 79, refers to the 
scientific uncertainty regarding the 
stock of southern Bluefin tuna, and 
due to this uncertainty, conservation 
measures must be taken to prevent 
serious harm to the stock. In making 
its decision, the Tribunal noted that 
all parties agreed that the stock 
was at its lowest levels historically 
and that, therefore, Japan, 
Australia and New Zealand must 
implement conservation measures. 
In effect, the scientific evidence, 
even if ‘uncertain’ triggered the 
ITLOS’ [Tribunal’s] application 
of the precautionary principle. 
Thus, in making its decision to 
stop Japan’s actions, the ITLOS 
[Tribunal] applied the precautionary 
principle.”54

This assessment was confirmed 
by Rudiger Wolfrum, president 
of the Tribunal, in a speech to the 
International Law Commission in 
2008, saying:

“The jurisprudence of 
the ILC has hitherto not 
accepted the precautionary 
approach as a binding 
principle of international law. 
The Tribunal, when asked 
to prescribe provisional 

measures for the protection 
and conservation of southern 
Bluefin tuna fish stocks, 
nevertheless relied upon 
such principle. In view of 
the uncertainty of available 
scientific data, the Tribunal 
held that the parties to the 
dispute should act “with 
prudence and caution.”55

Given the dangers to trade, 
innovation, and the economy 
inherent in widespread application 
of the precautionary principle, the 
United States would be unwise to 
accede to LOST. The precautionary 
principle could conceivably be used 
under LOST to reduce maritime 
trade based on, for instance, the 
damage to whales caused by large 
trading vessels such as oil tankers or 
container ships. The precautionary 
principle could be held to apply 
in this case because a scientific 
case could be made that over the 
years this often unreported damage 
has significantly harmed whale 
population numbers. Similarly, in 
an attempt to reduce submarine 
military activity, environmentalists 
have already argued that deep sea 
mining techniques using sonar 
could be viewed as harmful to 
whale navigation. Finally, the 
precautionary principle and the rules 
against harmful substances reaching 
the ocean could be combined so 
that any suggestion that a substance 
might be harmful would be sufficient 
to compel the United States to 
regulate out of existence the 
activities that would generate that 
substance.

One note of good news regarding 
the application of the precautionary 
principle by the Tribunal. In its 
judgment on the 2001 Mixed Oxide 
Fuel plant case between the United 



LOST at Sea: Why America Should Reject the Law of the Sea Treaty

14

Kingdom and Ireland, the Tribunal ruled that it was incumbent upon Ireland to demonstrate the seriousness of 
the potential harm to the marine environment and that it had failed to do so.56 Thus, the Tribunal has not allowed  
any allegation of any potential harm to halt activities using the precautionary principle. Most of the truly costly 
applications of the precautionary principle, however, such as with allegations of global warming, are in areas where 
potential plaintiffs are able to allege substantial harm.

As Fred Smith, president and founder of the Competitive Enterprise Institute, has suggested, the European 
embrace of the precautionary principle stems from the Napoleonic idea that the state should codify what is allowed, 
and forbid everything else, in contrast to with the Anglo-American ideal of “reserved rights” where what is not 
forbidden is allowed. Smith wryly remarked, “Regulatory Bonaparte-ism may appeal to some Europeans, but it is 
not a model to which America should ever subject itself.”57

Conclusion
Some advocates argue that because the Treaty has been accepted as customary international law, the United 

States would lose nothing by acceding to it, and would in fact gain by having a seat at the table. For instance, 
Senator John Kerry (D-Mass.) said, “We’ve effectively lived by the terms of the Treaty, even as a non-party and a 
holdout. We live by the rules, but we don’t shape the rules.”58

As this study has clarified, the United States would stand to lose from ratification of the Treaty. The direct 
economic costs would be significant, global welfare could very well suffer, and when combined with the potential 
for environmental litigation, the total cost could be disastrous. The Treaty’s very structure would reduce the United 
States to one voice at a noisy dinner table — a voice that could find itself at best paying for the entire meal, and at 
worst find itself on the menu. All of the proclaimed benefits of LOST can be achieved by other means. In the end, as 
far as the United States is concerned, the Treaty deserves to be lost at sea.
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Appendix

Article 164: The Economic Planning Commission59

1. Members of the Economic Planning Commission shall have appropriate qualifications such as those relevant 
to mining, management of mineral resource activities, international trade or international economics. 
The Council shall endeavour to ensure that the membership of the Commission reflects all appropriate 
qualifications. The Commission shall include at least two members from developing States whose exports of 
the categories of minerals to be derived from the Area have a substantial bearing upon their economies.

2. The Commission shall:

(a) propose, upon the request of the Council, measures to implement decisions relating to activities in the Area 
taken in accordance with this Convention;

(b) review the trends of and the factors affecting supply, demand and prices of minerals which may be derived 
from the Area, bearing in mind the interests of both importing and exporting countries, and in particular of the 
developing States among them;

(c) examine any situation likely to lead to the adverse effects referred to in article 150, subparagraph (h), brought 
to its attention by the State Party or States Parties concerned, and make appropriate recommendations to the 
Council;

(d) propose to the Council for submission to the Assembly, as provided in article 151, paragraph 10, a system of 
compensation or other measures of economic adjustment assistance for developing States which suffer adverse 
effects caused by activities in the Area. The Commission shall make the recommendations to the Council that 
are necessary for the application of the system or other measures adopted by the Assembly in specific cases.
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“The NCPA generates more analysis per                         
dollar than any think tank in the country.                          
It does an amazingly good job of going out         
and finding the right things and talking about 
them in intelligent ways.” 
Newt Gingrich, former Speaker of the                                   
U.S. House of Representatives 

“We know what works. It’s what the NCPA               
talks about: limited government, economic                 
freedom; things like Health Savings Accounts.                
These things work, allowing people choices.                 
We’ve seen how this created America.”
John Stossel, 
host of “Stossel,” Fox Business Network 

“I don’t know of any organization in America     
that produces better ideas with less money         
than the NCPA.”   
Phil Gramm, 
former U.S. Senator

“Thank you . . . for advocating such radical  
causes as balanced budgets, limited government 
and tax reform, and to be able to try and bring 
power back to the people.”  
Tommy Thompson, 
former Secretary of Health and  Human Services

 Health Care Policy.  

The NCPA is probably best known for 
developing the concept of Health Savings 
Accounts (HSAs), previously known as 
Medical Savings Accounts (MSAs).  
NCPA President John C. Goodman is 
widely acknowledged (Wall Street 
Journal, WebMD and the National 
Journal) as the “Father of HSAs.”  NCPA 
research, public education and briefings 
for members of Congress and the White 
House staff helped lead Congress to 
approve a pilot MSA program for small 
businesses and the self-employed in 1996 
and to vote in 1997 to allow Medicare 
beneficiaries to have MSAs. In 2003, as 
part of Medicare reform, Congress and 
the President made HSAs available to all 
nonseniors, potentially revolutionizing 
the entire health care industry. HSAs now 
are potentially available to 250 million 
nonelderly Americans. 

The NCPA outlined the concept of 
using federal tax credits to encourage 
private health insurance and helped 
formulate bipartisan proposals in both the 
Senate and the House. The NCPA and 
BlueCross BlueShield of Texas devel-
oped a plan to use money that federal, 
state and local governments now spend 
on indigent health care to help the poor 
purchase health insurance. The SPN 
Medicaid Exchange, an initiative of the 
NCPA for the State Policy Network, is  
identifying and sharing the best ideas for 
health care reform with researchers and 
policymakers in every state. 

Taxes & Economic Growth. 

The NCPA helped shape the pro-growth 
approach to tax policy during the 1990s.  
A package of tax cuts designed by the 
NCPA and the U.S. Chamber of Com-
merce in 1991 became the core of the 
Contract with America in 1994.          
Three of the five proposals (capital gains 
tax cut, Roth IRA and eliminating the 
Social Security earnings penalty)    
became law. A fourth proposal —     
rolling back the tax on Social Security 
benefits — passed the House of Repre-
sentatives in summer 2002. The NCPA’s 
proposal for an across-the-board tax cut 
became the centerpiece of President 
Bush’s tax cut proposals. 

NCPA research demonstrates the 
benefits of shifting the tax burden on 
work and productive investment to 
consumption. An NCPA study by Boston 
University economist Laurence Kotlikoff 
analyzed three versions of a consumption 
tax: a flat tax, a value-added tax and a 
national sales tax. Based on this work, Dr. 
Goodman wrote a full-page editorial for 
Forbes (“A Kinder, Gentler Flat Tax”) 
advocating a version of the flat tax that is 
both progressive and fair. 

The NCPA’s online Social Security 
calculator allows visitors to discover their 
expected taxes and benefits and how 
much they would have accumulated had 
their taxes been invested privately. 

Environment & Energy. 
The NCPA’s E-Team is one of the largest 
collections of energy and environmental 
policy experts and scientists who believe 
that sound science, economic prosperity 
and protecting the environment are 
compatible. The team seeks to correct 
misinformation and promote sensible 
solutions to energy and environment 
problems. A pathbreaking 2001 NCPA 
study showed that the costs of the Kyoto 
agreement to reduce carbon emissions in 
developed countries would far exceed  
any benefits.

Educating the next generation.  

The NCPA’s Debate Central is the most 
comprehensive online site for free 
information for 400,000 U.S. high school 
debaters. In 2006, the site drew more than 
one million hits per month. Debate 
Central received the prestigious Temple-
ton Freedom Prize for Student Outreach. 

Promoting Ideas. 
NCPA studies, ideas and experts are 
quoted frequently in news stories 
nationwide. Columns written by NCPA 
scholars appear regularly in national 
publications such as the Wall Street 
Journal, the Washington Times, USA 
Today and many other major-market  
daily newspapers, as well as on radio   
talk shows, on television public affairs 
programs, and in public policy newslet-
ters. According to media figures from 
BurrellesLuce, more than 900,000 people 
daily read or hear about NCPA ideas and 
activities somewhere in the United States.

The NCPA is a nonprofit, nonpartisan organization established in 
1983.  Its aim is to examine public policies in areas that have a 
significant impact on the lives of all Americans — retirement, health 
care, education, taxes, the economy, the environment — and to 
propose innovative, market-driven solutions. The NCPA seeks to 
unleash the power of ideas for positive change by identifying, 
encouraging and aggressively marketing the best scholarly research.

A major NCPA study, “Wealth, Inheritance 
and the Estate Tax,” completely 
undermines the claim by proponents of the 
estate tax that it prevents the concentration 
of wealth in the hands of financial 
dynasties. Senate Majority Leader Bill Frist 
(R-TN) and Senator Jon Kyl (R-AZ) 
distributed a letter to their colleagues about 
the study. The NCPA recently won the 
Templeton Freedom Award for its study 
and report on Free Market Solutions. The 
report outlines an approach called 
Enterprise Programs that creates job 
opportunities for those who face the 
greatest challenges to employment.

Retirement Reform.  
With a grant from the NCPA, economists 
at Texas A&M University developed a 
model to evaluate the future of Social 
Security and Medicare, working under the 
direction of Thomas R. Saving, who for 
years was one of two private-sector 
trustees of Social Security and Medicare.

The NCPA study, “Ten Steps to Baby 
Boomer Retirement,” shows that as 77 
million baby boomers begin to retire, the 
nation’s institutions are totally unprepared.  
Promises made under Social Security, 
Medicare and Medicaid are inadequately 
funded. State and local institutions are not 
doing better — millions of government 
workers are discovering that their pensions 
are under-funded and local governments 
are retrenching on post-retirement health 
care promises.

Pension Reform.
Pension reforms signed into law include 
ideas to improve 401(k)s developed and 
proposed by the NCPA and the Brookings 
Institution. Among the NCPA/Brookings 
401(k) reforms are automatic enrollment 
of employees into companies’ 401(k) 
plans, automatic contribution rate 
increases so that workers’ contributions 
grow with their wages, and better default 
investment options for workers who do 
not make an investment choice. The NCPA is a 501(c)(3) nonprofit public policy organization.  We depend entirely on the financial support of individuals, corporations and foundations that believe in private 

sector solutions to public policy problems.  You can contribute to our effort by mailing your donation to our Dallas headquarters at 12770 Coit Road, Suite 800, Dallas, TX 75251,  
or visiting our Web site at www.ncpa.org and clicking “Support Us.”

NCPA President 
John C. Goodman is called       

the “Father of HSAs” by            
The Wall Street Journal, WebMD 

and the National Journal. 

What Others Say About the NCPA
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“The NCPA generates more analysis per                         
dollar than any think tank in the country.                          
It does an amazingly good job of going out         
and finding the right things and talking about 
them in intelligent ways.” 
Newt Gingrich, former Speaker of the                                   
U.S. House of Representatives 

“We know what works. It’s what the NCPA               
talks about: limited government, economic                 
freedom; things like Health Savings Accounts.                
These things work, allowing people choices.                 
We’ve seen how this created America.”
John Stossel, 
former co-anchor ABC-TV’s 20/20 

“I don’t know of any organization in America     
that produces better ideas with less money         
than the NCPA.”   
Phil Gramm, 
former U.S. Senator

“Thank you . . . for advocating such radical  
causes as balanced budgets, limited government 
and tax reform, and to be able to try and bring 
power back to the people.”  
Tommy Thompson, 
former Secretary of Health and  Human Services

 Health Care Policy.  

The NCPA is probably best known for 
developing the concept of Health Savings 
Accounts (HSAs), previously known as 
Medical Savings Accounts (MSAs).  
NCPA President John C. Goodman is 
widely acknowledged (Wall Street 
Journal, WebMD and the National 
Journal) as the “Father of HSAs.”  NCPA 
research, public education and briefings 
for members of Congress and the White 
House staff helped lead Congress to 
approve a pilot MSA program for small 
businesses and the self-employed in 1996 
and to vote in 1997 to allow Medicare 
beneficiaries to have MSAs.  In 2003, as 
part of Medicare reform, Congress and 
the President made HSAs available to all 
nonseniors, potentially revolutionizing 
the entire health care industry.  HSAs 
now are potentially available to 250 
million nonelderly Americans. 

The NCPA outlined the concept of 
using federal tax credits to encourage 
private health insurance and helped 
formulate bipartisan proposals in both the 
Senate and the House.  The NCPA and 
BlueCross BlueShield of Texas devel-
oped a plan to use money that federal, 
state and local governments now spend 
on indigent health care to help the poor 
purchase health insurance. The SPN 
Medicaid Exchange, an initiative of the 
NCPA for the State Policy Network, is  
identifying and sharing the best ideas for 
health care reform with researchers and 
policymakers in every state. 

Taxes & Economic Growth. 

The NCPA helped shape the pro-growth 
approach to tax policy during the 1990s.  
A package of tax cuts designed by the 
NCPA and the U.S. Chamber of Com-
merce in 1991 became the core of the 
Contract with America in 1994.          
Three of the five proposals (capital gains 
tax cut, Roth IRA and eliminating the 
Social Security earnings penalty)    
became law. A fourth proposal —     
rolling back the tax on Social Security 
benefits — passed the House of Repre-
sentatives in summer 2002.  The NCPA’s 
proposal for an across-the-board tax cut 
became the centerpiece of President 
Bush’s tax cut proposals. 

NCPA research demonstrates the 
benefits of shifting the tax burden on 
work and productive investment to 
consumption.  An NCPA study by Boston 
University economist Laurence Kotlikoff 
analyzed three versions of a consumption 
tax:  a flat tax, a value-added tax and a 
national sales tax.  Based on this work, 
Dr. Goodman wrote a full-page editorial 
for Forbes (“A Kinder, Gentler Flat Tax”) 
advocating a version of the flat tax that is 
both progressive and fair. 

The NCPA’s online Social Security 
calculator allows visitors to discover their 
expected taxes and benefits and how 
much they would have accumulated had 
their taxes been invested privately. 

Environment & Energy. 
The NCPA’s E-Team is one of the largest 
collections of energy and environmental 
policy experts and scientists who believe 
that sound science, economic prosperity 
and protecting the environment are 
compatible.  The team seeks to correct 
misinformation and promote sensible 
solutions to energy and environment 
problems.  A pathbreaking 2001 NCPA 
study showed that the costs of the Kyoto 
agreement to reduce carbon emissions in 
developed countries would far exceed  
any benefits.

Educating the next generation.  

The NCPA’s Debate Central is the most 
comprehensive online site for free 
information for 400,000 U.S. high school 
debaters.  In 2006, the site drew more 
than one million hits per month.  Debate 
Central received the prestigious Temple-
ton Freedom Prize for Student Outreach. 

Promoting Ideas. 
NCPA studies, ideas and experts are 
quoted frequently in news stories 
nationwide. Columns written by NCPA 
scholars appear regularly in national 
publications such as the Wall Street 
Journal, the Washington Times, USA 
Today and many other major-market daily 
newspapers, as well as on radio talk 
shows, on television public affairs 
programs, and in public policy newslet-
ters.  According to media figures from 
Burrelle’s, more than 900,000 people 
daily read or hear about NCPA ideas and 
activities somewhere in the United States.

The NCPA is a nonprofit, nonpartisan organization established in 
1983.  Its aim is to examine public policies in areas that have a 
significant impact on the lives of all Americans — retirement, health 
care, education, taxes, the economy, the environment — and to 
propose innovative, market-driven solutions. The NCPA seeks to 
unleash the power of ideas for positive change by identifying, 
encouraging and aggressively marketing the best scholarly research.

A major NCPA study, “Wealth, Inheri-
tance and the Estate Tax,” completely 
undermines the claim by proponents of the 
estate tax that it prevents the concentration 
of wealth in the hands of financial 
dynasties.  Actually, the contribution of 
inheritances to the distribution of wealth in 
the United States is surprisingly small.  
Senate Majority Leader Bill Frist (R-TN) 
and Senator Jon Kyl (R-AZ) distributed a 
letter to their colleagues about the study.  
In his letter, Sen. Frist said, “I hope this 
report will offer you a fresh perspective on 
the merits of this issue. Now is the time for 
us to do something about the death tax.”

Retirement Reform.  
With a grant from the NCPA, economists 
at Texas A&M University developed a 
model to evaluate the future of Social 
Security and Medicare, working under the 
direction of Thomas R. Saving, who for 
years was one of two private-sector 
trustees of Social Security and Medicare.

The NCPA study, “Ten Steps to Baby 
Boomer Retirement,” shows that as 77 
million baby boomers begin to retire, the 
nation’s institutions are totally unprepared.  
Promises made under Social Security, 
Medicare and Medicaid are inadequately 
funded.  State and local institutions are not 
doing better — millions of government 
workers are discovering that their       
pensions are under-funded and local 
governments are retrenching on 
post-retirement health care.

Pension Reform.
Pension reforms signed into law include 
ideas to improve 401(k)s developed and 
proposed by the NCPA and the Brookings 
Institution.  Among the NCPA/Brookings 
401(k) reforms are automatic enrollment 
of employees into companies’ 401(k) 
plans, automatic contribution rate 
increases so that workers’ contributions 
grow with their wages, and better default 
investment options for workers who do 
not make an investment choice. The NCPA is a 501(c)(3) nonprofit public policy organization.  We depend entirely on the financial support of individuals, corporations and foundations that believe in private 

sector solutions to public policy problems.  You can contribute to our effort by mailing your donation to our Dallas headquarters at 12770 Coit Road, Suite 800, Dallas, TX 75251,  
or visiting our Web site at www.ncpa.org and clicking “Support Us.”
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