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Executive Summary

Most claims are processed within three to five months. If the
initial claim is denied, an applicant can appeal the decision. Once
an appeal is filed, a reconsideration decision is made within about
four months. Reconsideration involves review by another disability
examiner and medical adviser team.

Some 900,000 claims were still awaiting final decisions in 2015:

m About 441,000 applications filed in 2014 were awaiting final
decisions.

m Another 405,000 applications filed as far back as 2012 were
still awaiting final disposition.

m A smaller number of claims filed earlier, from 2008 to 2011,
had still not been finalized in 2015.

If a claim is denied on reconsideration, the claimant can request a
hearing before an administrative law judge (ALJ). The ALJ has the
option of granting or denying a hearing based on the evidence in the
record. The average wait time for a hearing varies by location of
the hearing office. For example, as of September 2016:

m In Fort Smith, Arkansas, the average wait for a hearing was 8
months.

m In Houston, Texas, the average wait was one year.

m In Buffalo, New York, Columbia, South Carolina, and Ponce,
Puerto Rico, the average wait was over two years!

Factors Influencing Award Rates. Since 2000, award rates at
all adjudicative levels for all claimants have trended downward, but
the number of beneficiaries has grown, most likely as a result of the
aging population. The majority of beneficiaries each year are 50 to
59 years of age; once awarded benefits, few claimants ever return to
work.

In addition, since the early 1980s, new, relaxed criteria for
determining disability status have opened the door to conditions




Reforming the Social Security Appeals Process

that rarely constituted a disability in the past.
These “nonexertionary” conditions are not
associated with a diagnosable disease or injury.
The two most common are mental disorders
(nonintellectual disabilities, such as mood
disorders) and some musculoskeletal conditions.

Appealing to an Administrative Law Judge.
The success rate for claimants at the ALJ level
depends on the state in which their appeal takes
place. Approval rates also vary by individual
judge within a state. For instance:

m Hawaii has only one office; of its six judges,
all but one have approved benefits in over 50
percent of the cases presented to them.

m Maine has only one office, and its seven
judges are split; three have approval rates
below 50 percent and four have rates above
50 percent.

m In Kansas’ two offices, neither Topeka nor
Wichita has a judge with an approval rate
over 50 percent.

Solutions. Since the caseloads of
administrative law judges vary significantly across
the country, using a system of random assignment
of cases to judges (regardless of the origin state

of the claim) could ease the backlog and mitigate
variations based on the economic characteristics of
each state. This would involve allowing claimants to
present their cases remotely via videoconferencing.
The Social Security Administration already does
this when the claimant lives in a remote area and is
physically unable to appear at a hearing.

A common complaint about an ALJ-level hearing
is that the claimant is allowed to submit new
evidence. The purpose of an appellate hearing
should be to review existing evidence to correct
errors or clarify interpretation of the law. New
evidence should be reviewed at the reconsideration
level only, or presented in a separate claim and
evaluated at the initial determination level.

SSDI is the fastest growing component of the
Social Security system, in terms of both cost
and beneficiary growth. The Social Security
Administration contributes to the cost growth by
granting government’s highest paid employees
(administrative law judges) the discretion to approve
hundreds of thousands of dollars in denied claims
per year. While an overhaul of the Social Security
disability system is needed, interim changes to
the appeals process would likely result in cost
reductions and a quicker appeals process.

Pamela Villarreal is an NCPA expert on retirement, economic growth and tax issues.
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as minimum wage effects, the jobs market, returns on stock and bond investments, retirement
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Introduction

In 2015, 12 million individuals and their dependents
received Social Security disability (SSDI) benefits.!

which there is generally a marked increase in those self-
reporting a disability that prevents them from working or
limits their ability to work.’

While this number is slightly lower than the 12.1 Geographic Distribution of Disabled Beneficiaries.
million beneficiaries in 2014, beneficiary growth As of December 2015, 4.7 percent of the nation’s
has averaged about 4 percent a year since 1990. working age population (18 to 64 year olds) received
Additionally, there are several hundred thousand payments from Social Security Disability or
applicants awaiting decisions on their claims. In Supplemental Security Income (SSI). Supplemental
2015, nearly 900,000 claims were pending, almost Security Income is paid to disabled adults and children
double the number of pending claims from 2012. who have limited resources and who may have not
Government reports and academic studies show that worked enough in their lifetimes to qualify for SSDI.® A
appealed claims caseloads and approval rates vary handful of mostly southern states have the highest share
widely from state to state and from one administrative ~ of disability beneficiaries:’
law judge to another, and that many claims are m Disabled beneficiaries make up more than 7
approved or denied incorrectly. What can be done to percent of the working age population in Arkansas,
facilitate the appeals process and reduce the cost of Mississippi, Alabama, West Virginia, Kentucky and
appeals to both claimants and taxpayers? Maine.
Statistics on the SSDI Program m In contrast, disabled beneficiaries make up less than

In 2015 (the most recent data available), workers 3 percent of the working age population in Alaska
accounted for 87 percent of beneficiaries: the and Hawaii — the states with the lowest disability
remainder were spouses and dependents of disabled rates.
workers, or adult disabled children.? The average m States with higher disability rates tend to have
beneficiary was 54 years of age, and the average populations that are less educated, older and
monthly benefit was $1,165.° The top diagnoses for more blue-collar than other states, and have fewer
disability recipients have changed markedly over immigrants.®

the past several decades due to changing criteria for
disability determinations and medical advancements in

diagnosis and treatment:

m In 1960, diseases of the circulatory system

were the leading disability
diagnosis (27 percent), followed
by nervous system and sensory
organ disorders (15 percent) and
neoplasms (tumors), at 8.5 percent.
Musculoskeletal disorders and
mental disorders were only 8.2
and 8.3 percent of diagnoses,
respectively.*

m In 2015, the leading diagnoses
were musculoskeletal disorders
(32 percent), mental disorders (27
percent), and other impairments (17
percent) not related to any major
medical categories [see Figure I].

Also, the aging baby boomer
population and the prevalence of women
in the labor force has contributed to
growing numbers of individuals claiming
disability, particularly since the mid-
1980s. At that point, the first-born
of working baby boomers (born from
1946 to 1964) were around age 40, at

The Disability Application Process

To qualify for disability, workers must have enough
Social Security disability credits based on their time

Figure I
Disability Beneficiary by Diagnosis
(share of total beneficiaries in 2015)
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Source: Table 6, “Annual Statistical Report On the Social Security Disability Insurance Program, 2015,” Social Security Administration,
October 2016, Page 25.
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in the workforce. The minimum number of credits
required increases with age from six credits at age
23 to 40 credits at age 62. Older workers must have
earned most of their credits within the recent past.
A nondisabled individual can lose eligibility for the
program after 10 years out of the labor market, and
must work additional years to regain the necessary
number of credits.’

Application and Determination Process. A claims
examiner from a Social Security field office or a
state-level disability services office investigates each
applicant’s medical history. If the claimant has not
recently seen his or her own physician, the examiner
may also require an examination by an independent
physician chosen by the Social Security Administration
The application is reviewed by the disability examiner
and a medical adviser. Most claims are processed
within three to five months. If a claim is approved,
benefit payments begin the sixth month from the date
the disability began.'* If the initial claim is denied, an
applicant can file a written appeal within 60 days.

Once an appeal is filed, a reconsideration decision is
made within about four months.!" The reconsideration
is reviewed by another disability examiner and medical
adviser team. If the reconsideration is denied, the
claimant can request a hearing before an administrative
law judge (ALJ). The ALJ has the option of granting
or denying a hearing based on the claimant’s evidence
in the record. If a hearing is denied, or the claim is
denied after the ALJ grants a hearing, the claimant can
go to an Appeals Council, which will either make a
determination or send the case back to the ALJ.

Lastly, the claimant can file a lawsuit against the
Social Security Administration.'?

At the ALJ level, 80 percent of claimants are
represented by a lawyer, friend or relative.”* Disability
attorneys’ fees are regulated by federal law, which
allows them to make 25 percent of disability retroactive
pay, or a maximum of $6,000 paid by the Social Security
Administration.'* The costs may exceed this, with out
of pocket fees of up to $200 for copies and mailing
supplies, or if cases go to an appeals court or federal
court.'”> However, even the most basic fees are only
charged if the claim is successful.'®

From 2000 to 2009, only 28 percent of applicants
were initially awarded benefits. About 3 percent were
awarded benefits on reconsideration and 13 percent were
awarded benefits after a hearing.!” While the appeals
process improves the chances of an approval, it also
increases delays.'® The average wait time for a hearing
varies by location of the hearing office. For example, as
of September 2016 [see Figure I1]:"

m In Fort Smith, Arkansas, the average wait time was
8 months.

m In Houston, Texas, the average wait time was one
year.

m In Buffalo, New York, Columbia, South Carolina,
and Ponce, Puerto Rico, the average wait time was
over two years!

According to the Annual Statistical Report on the
Social Security Disability Insurance Program, 900,000
claims were still awaiting final decisions in 2015:%°

m About 441,000 applications filed in 2014

Figure 11
Average Wait for Hearing
Hearing Office
(City, State) (months)

Ponce, PR
Columbia, SC
Buffalo, NY
San Juan, PR
Fayetteville, NC
Brooklyn, NY
Oklahoma City, OK
Houston, TX
Alexandria, VA
Providence, RI
Shreveport, LA I 10

Fort Smith, AR . 8

Source: Average Wait Time Until Hearing Held Report (For the Month of September 2016), Social Security

Administration.

were awaiting final decisions.

m Another 405,000 applications filed as
far back as 2012 were still awaiting final
decisions.

m A smaller number of claims filed earlier,
from 2008 to 2011, had still not been
finalized in 2015.

Factors Influencing Award Rates.
Award rates at the initial determination
level appear to be influenced by a number
of factors, including geographic location,
caseload and political climate. Since 1960,
aggregate disability award rates (fraction
of awards made in that year divided by the
number of applications) have ranged from a
low of 29 percent in 1982 to 56.1 percent in
2000.?' What could account for the dramatic
variations in award rates over the past 40
years?

Since 2000, award rates at all adjudicative
levels for all claimants (including dependents)

4
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have trended downward, but the number of
beneficiaries has grown, most likely as a result of
the aging population. The majority of beneficiaries
each year are 50 to 59 years of age; the share of
beneficiaries in this age group has increased slightly
since 1992. Once awarded benefits, few claimants
ever return to work.

Also, since the early 1980s, new, relaxed criteria
in determining disability status have opened the
door to conditions that rarely constituted a disability
in the past. These “nonexertionary” conditions
are not associated with a diagnosable disease or
injury. The two most common are mental disorders
(nonintellectual disabilities, such as mood disorders)
and some musculoskeletal conditions.”? Since these
conditions can affect anyone of any age and are now
the two most common, they likely explain why the
average age of newly awarded beneficiaries has fallen
over several decades: for males, from 54.5 years in
1960 to 49.5 years in 2010 and for females, from 52.5
years in 1960 to 48.8 years in 2010.%

Nondemographic Factors. A Harvard University
study found that initial determinations by state-level
bureaucracies vary widely in a manner that is difficult
to attribute to differences in the applicant pool.
Using monthly workload data collected by the Social
Security Administration for 155 months (October
2000 to August 2013), author Dan Honig measured
the effect of state-level demographic and political
variables on approval rates.?* Other variables, such
as state expenditures as a share of state revenue and
Medicaid costs per capita, were statistically

Services, which are run by the individual states

and employ state workers who follow federal SSDI
guidelines. Applicants obviously have little control over
this, but the initial determination is not the end of the
road. In fact, most initial denials are appealed.

Social Security
and Administrative Law Judges

Thirty different federal agencies employ
administrative law judges. They are selected by the
Office of Personnel Management and hired by the
agencies themselves. They must be licensed attorneys
with a minimum of seven years’ experience in litigating,
participating in and/or reviewing formal hearings at
the local, state or federal level. The Social Security
Administration employs about 1,500 ALJs, more than
any other agency, at an average salary of $159 000.%
To avoid agency influence on ALJs, they cannot report
to any person in their agency performmg investigative
or prosecutorial functions for the agency.?’ Judges can
be removed with “good cause,” but this definition has
been interpreted very narrowly and usually applies to
egregious behavior. Only on rare occasions has an
administrative law judge been removed.”® Furthermore,
there is no mandatory retirement age for federal judges,
so they could remain on the bench for decades.”

Appealing to an Administrative Law Judge.
While there may be some state-level bias in the initial
determination process, the success rate for claimants at
the ALJ level really depends on the state in which their
appeal takes place [see Figure III]:

significant, but only when measured in the
absence of the political variables. The study
found:®

m States with higher Medicaid costs
per capita were associated with lower
claim approval rates for SSDI.

States with higher annual expenditures
as a share of revenue had higher SSDI
approval rates.

However, adding a variable for state
governors’ political affiliation, Honig
found that states with Democratic
governors were associated with higher
approval rates of SSDI applications,
suggesting that bureaucratic
supervisors’ parties are likely to make
an impact on disability determinations.

23%
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m As of September 2016, the states and territories
with the highest approval rates among
administrative law judges were Hawaii (64
percent), Puerto Rico (60 percent), Maine (54
percent) and Nebraska (52 percent.)*

m The states with the lowest approval rates were
West Virginia, Oregon, Rhode Island, and
Connecticut all at 38 percent, Texas (37 percent),
Kansas (33 percent) and Alaska (23 percent).’!

Approval rates also vary by individual judge within
a state. For instance, Hawaii has only one office;
of its six judges, all but one have approved claims
in over 50 percent of the cases presented to them.*
Maine has only one office, and its seven judges
are evenly split; three have approval rates below
50 percent and four have rates above 50 percent.
In Kansas’ two offices, one in Topeka and one in
Wichita, neither office has a judge with an approval
rate over 50 percent.*

Puerto Rico has an abnormally high approval rate
at 60 percent.** This is potentially a result of the
“language skills” portion of the medical-vocational
grid used to measure an applicant’s ability to function
in the workplace. The grid also takes into account
indirect vocational factors, such as education level,
years until retirement, language and previous work
skills. The inability to speak English is a qualifying
circumstance in disability determination. Thus, non-
English speakers in Puerto Rico are given priority
in the disability matrix as a result of their typically
more limited job prospects, even though Spanish is a
common language there.

Researchers Robert Nakosteen and Michael Zimmer
reviewed three years’ worth of ALJs’ decisions in a
recent study on the outcomes of various claims across
the United States.* Since the rate of approvals varies
widely from judge to judge, Nakosteen and Zimmer
wanted to look at potential factors that explain the
variation. They included variables that could explain
the state-level differences among judges, such as state
unemployment rates, percentage of people in the state
over age 65, percent of population receiving disability
and the median income of the state’s residents. They
also included individual characteristics of the judges,
such as age, gender, years of experience and a scaled
measure of leniency. All of these characteristics
were modeled on two dependent variables: number
of decisions rendered and reversal rate of previous
denials to benefit claims. From 2010 through 2012,
they found:*’

m The volume of decisions per judge (which averaged
407 per year), was positively correlated with
the leniency of the judge and the proportion of
decisions resulting in the approval of benefits, but
negatively correlated with the state’s unemployment
rate, median income and percentage of the
population aged 65 and over.

m The approval rate of benefits per judge (reversal
rate) was positively correlated with the state’s
unemployment rate, the experience of the judge (in
years) and the state’s governor being a Democrat.

A key finding of Nakosteen and Zimmer was that
“judges with a history of leniency tend to generate
greater volumes of decisions” even after controlling for
state-level variables such as age, disability rates and
median income.*®

Do judges’ decisions ultimately reflect the applicant’s
true disability status? Authors Hugo Benitez-Silva,
Moshe Buchinsky and John Rust compared disability
applicants’ self-reported disabilities to their ultimate
award decisions (after appeals). Using Health and
Retirement Study (HRS) survey data from 1992 to 1996,
they examined the self-reported disability status of those
who had applied for disability during that period and
compared it to the outcome of their claims.*” They found
that 20 percent of beneficiaries who were ultimately
awarded benefits were not disabled — according to their
self-reported status — and 60 percent of those who were
denied benefits were disabled.

Evidence on the outcomes of administrative law
judges and what influences their decisions suggests
that the appeals process at the hearing level is slow,
subjective and unfair to claimants in some states. It is
also costly for the taxpayers who must fund this process.

Solutions

The Social Security Disability system is in need of
significant reforms — not just in the determination and
appeals process, but also in how benefits are paid. The
NCPA has previously recommended self-funded accounts
with top-up contributions (similar to the Chilean system).
But short of an overhaul of the system from a completely
taxpayer-funded program to a self-funded personal
system, two reforms could, at a minimum, increase
the incentives of partially disabled beneficiaries to
participate in the labor force to the degree they are able.
The first is assigning a rating system to disabilities that
would result in partial payments for those who have less
progressive or nondegenerative conditions.

The other recommendation is to lift the income
cap for those receiving benefits who wish to work in
some capacity. (See our previous NCPA report on
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these recommendations.)*' The types of reforms

that increase work incentives and give applicants
more “skin in the game” will be the most effective

at controlling long-term costs of the program and
increasing the participation rate of disabled people in
the workforce.

There are also possible solutions for the appeals
process in combination with these reforms or under
the status quo.

Random Assignment of Cases via
Videoconferencing. Since caseloads of
administrative law judges vary significantly across
the country, using a system of random assignment
of cases to judges (regardless of the origin state
of the claim) could ease the backlog and mitigate
biases based on the economic characteristics of each
state. This would also eliminate the tendency to
“judge shop” and reduce the caseload bias toward
lenient judges.** Of course, this would involve
allowing claimants to present their cases remotely
via videoconferencing. The Social Security
Administration already does this in cases where the
claimant lives in a remote area and is physically
unable to appear at a hearing. The Representative
Video Project (RVP) was authorized in 2011 and
allows representatives and claimants to use “agency-
approved video equipment” for remote hearings.*

Videoconferencing has become more commonly
used in the legal field and government for
immigration hearings, remote witnesses, appellate
cases and employment interviews. But skept1c1sm
remains over whether courtroom participants would
treat a video image the same as if the person were
physically present in the courtroom. According to
Chancellor Professor Frederic Lederer of the College
of William and Mary, various experiments with
witness testimony via teleconferencing have been
conducted as part of William and Mary’s Courtroom
21 Project. They have found that remote testimony
has been treated no differently by courtroom
participants than “in person” testimony, provided that
the video image is life-size.**

Term Limits for Administrative Law Judges.
Earlier this year, the Office of Personnel Management
and the Office of Management and Budget put forth
a request to Congress to amend the Administrative
Procedure Act. The Administrative Law Judge Term
Appointment Act of 2016 would allow agencies to
hire short-term (one to four years) ALJs as needed to
handle case backlogs. However, Thomas Sussman of
the American Bar Association decried the measure,
alleging that four-year terms are too short for anybody
to seriously consider the job. Further, he argues that

the move would compromise judicial independence.
This specific measure has not moved forward in
Congress, but there is a case to be made for term limits.
The Mercatus Center recommends 15-year term limits
that would bring fresh perspectives to the bench and
would prevent judges from becoming rubber stamps for
the appeals process.®

Limit the Submission of New Evidence at the ALJ
Level. A common complaint about an ALJ-level hearing
is that the claimant is allowed to submit new evidence.
In most cases, new evidence must be presented within
10 days after filing for a hearing. However, the purpose
of an appellate hearing should not be to consider new
evidence. It should be for what appeals courts are
designed to do — review existing evidence to correct
errors or clarify interpretation of the law. New evidence
gathered within three months should be reviewed at the
reconsideration level only. Any evidence obtained after
a three-month period should be presented in a separate
claim and evaluated at the initial determination level.

Conclusion

The Social Security Disability Insurance system is the
fastest growing component of Social Security benefits,
in terms of both costs and number of beneficiaries. The
Social Security Administration contributes to the cost
growth by granting government’s highest paid employees
(administrative law judges) the discretion to approve
hundreds of thousands of dollars in denied claims per
year. While an overhaul of the Social Security disability
system is needed, interim changes to the appeals process
would likely result in reduced costs and a speedier
appeals process.
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